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AGENT ORANGE AND VA DI SABI LI TY COVPENSATI ON

What is disability conpensation and who is eligible for this benefit?

Vet erans who are disabled by injury or disease incurred or aggravated during
active service in the line of duty during wartime or peacetinme service and
di scharged or separated under other than di shonorable conditions are eligible
for nmonthly paynments fromthe Departnment of Veterans Affairs (VA)

The amount of these paynments, called disability conpensation, is based on the
degree of disability. For exanple, a veteran with a 30 percent service-
connected disability would receive nore noney than a veteran with a 10 or 20
percent disability. A veteran who is totally disabled would receive substan-
tially nmore than a veteran with a lesser disability.

Does exposure to Agent Orange alone qualify Vietnam veterans for
disability compensation?

No. Mere exposure to Agent Orange and ot her chenmicals used inmlitary service
does not automatically qualify Vietnam veterans for conpensation.

As nmentioned above, payments are based on disabilities. Many Vietnam veterans
who were exposed to Agent Orange have no serious nedical problens. Sone
Vi et nam veterans have disabilities clearly unrelated to their mlitary ser-
vice. For exanple, a Vietnamveteran nmay have been in an autonobil e acci dent
10 or 15 years after leaving nmilitary service.

Under the law, disability conpensation can only be approved for conditions
incurred in or aggravated during mlitary service.

The nunmber of diseases that VA has recognized as associated with, but not
necessarily caused by, Agent Orange exposure has expanded consi derably during
the 1990’ s. The following conditions are now presunptively recognized for
servi ce-connection for Vietnam veterans based on exposure to Agent Orange or
ot her herbicides: chloracne (a skin disorder), porphyria cutanea tarda, acute
or subacute peripheral neuropathy (a nerve disorder), diabetes (pending inmle-
menting regul ati ons) and numerous cancers [nhon-Hodgkin's |ynphoma, soft tissue
sarcom, Hodgkin’s disease, nultiple nyel oma, prostate cancer, and respira-
tory cancers (including cancers of the lung, larynx, trachea, and bronchus)].
In addition, Vietnamveterans’ children with the birth defect spina bifida are
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eligible for certain benefits and services. In 1999, VA announced that
statutory authority would be sought for sinmilar benefits and services for
children with birth defects who were born to women Vietnam veterans.
Legi slation was enacted on Novenber 1, 2000. | mpl enenting regul ations
nmust be i ssued by Decenber 1, 2001

If a veteran has a disability that he or she believes was caused by Agent
Orange exposure or sone other aspect of nmilitary service, what should he
or she do?

To receive disability conpensation, the veteran nust file an application
for such benefits. For information or assistance in applying, the veteran
can wite, call, or visit a Veterans Benefits Counselor at the nearest VA
regional office or VA nmedical center, or a local veterans service
organi zati on representati ve.

What should a veteran do if his or her claim for disability conpensation
is denied by VA?

While VA provides billions of dollars to veterans and their survivors in
disability conpensation each year, VA does not approve every claim \When
a claimis denied, VA provides the applicant with the reason for this
action as well as detailed information regardi ng appeal rights.

There was a great deal of publicity in May 1989 about a court decision and
VA's response regarding VA Agent Orange disability conpensation
regul ati ons. What was that all about?

In early May 1989, the U S. District Court for the Northern District of
California in Nehner, et al. v. U S. Veterans Administration, et al
invalidated a portion of VA regulations concerning the handling of Agent
Orange disability conpensation clains.

The Court concluded that in the process of deciding which diseases would
be recognized as being caused by Agent Orange, VA used a too denandi ng
st andar d. Rat her than using the cause-and-effect standard, the Court
indicated that VA should have recognized any disease for which the
scientific evidence shows there is a "significant statistical association”
with exposure to dioxin.

The Court also ruled that, in determning whether particular diseases
should be recognized, VA should have applied the "reasonable doubt"
standard used when weighing evidence in individual clains. This | ong-

standing VA rule of clainms adjudication provides that if the weight of
evidence tending to support a claimis in approximte balance with that
tending to oppose it, the benefit of doubt goes to the claimnt (that is,
the veteran or dependent).

Shortly after the Court ruling was issued, Secretary of Veterans Affairs
Derwi nski announced that VA would not seek appeal of the decision and
ordered a pronpt revision of the regulations. This involved establishing
criteria for determ ning when a significant statistical association exists
and review of scientific and nmedical studies using the new criteria.
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The proposed regul ation changes establishing criteria were published in
the Federal Register for public comrent. (See 54 Fed. Reg. 30099, July

18, 1989). The proposed changes were nodified in response to coments
received. |In October 1989, the final regul ation changes were published in
the Federal Register. (See 54 Fed. Reg. 40389, Cctober 2, 1989).

Proposed and final changes concerning determ nations as to particular
di seases will al so be published.

What shoul d individuals who have filed a claim do in response to this
deci si on?

If a veteran or his or her survivor filed a claimwith VA for disability
conpensati on or dependency and i ndemity conpensation (DI C) based on Agent
Orange or dioxin exposure and VA has not yet made a decision, no action is
required by the person who filed the claim It will be evaluated based on
new VA regulations. If an Agent Orange/dioxin claim filed after
Sept ember 25, 1985, was denied by VA no action is required. It will be
re-eval uated based on the new VA regul ati ons.

In either situation, claimants may subnit additional supportive evidence.
VA is not required to reopen clains filed before Septenber 26, 1985.
I ndividuals who filed claims prior to that date may wish to file new
cl ai ns. The earlier a claimis filed, the nore noney the claimnt wll
receive if the claimis approved.

In 1990, Secretary Derw nski made two inportant announcenents regarding
disability conpensation and Vi etnam veterans. Pl ease explain.

On March 29, 1990, Secretary Derw nski announced that VA would recognize
non- Hodgki n" s | ynphoma for service connection based on service in Vietnam
On May 18, 1990, Secretary Derw nski announced that VA would recognize
soft tissue sarcona for service connection based on exposure to dioxin-
cont ai ni ng her bi ci des.

The non-Hodgkin's |ynmphoma decision followed release of results of the
Centers for Disease Control Selected Cancers Study which suggested that
Vietnam veterans are at increased risk of developing non-Hodgkin's
| ynphone. For additional information regarding non-Hodgkin's |ynphons,
see Agent Orange Brief, D3. For additional information regarding the
Sel ected Cancers Study, see Agent Orange Brief, C3.

The decision about soft tissue sarcoma was nade after the Veterans'
Advi sory Conmittee on Environnmental Hazards (a group established by law to
provi de advice to the Secretary of Veterans Affairs) concluded that it is

as likely as not that there is a significant statistical association
bet ween exposure to a dioxin-containing herbicide and the devel opnent of
soft tissue sarcona. For additional information regarding soft tissue

sarcomas, see Agent Orange Brief, D4.

In June 1990, the proposed regulations regarding the non-Hodgkin's
| ymphoma decision were published in the Federal Register for public
coment . (See 55 Fed. Reg. 25339, June 21, 1990). In Cctober 1990, the
final inplenmenting regulations were published in the Federal Register.
(See 55 Fed. Reg. 43123, Cctober 26, 1990).
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In February 1991, proposed regulations regarding the soft tissue sarcona
deci sion were published in the Federal Register for public comment. (See
56 Fed. Reg. 7632, February 25, 1991). In October 1991, the final
regul ations were published in the Federal Register. (See 56 Fed. Reg.
51651, October 15, 1991).

Were there additional conpensation policy changes announced in 19917

Yes. In March 1991, VA published in the Federal Register proposed
regul ations to extend, fromthree to nine nonths, the period during which
chl oracne must appear follow ng exposure to a dioxin-containing herbicide
to establish service-connection. For information regarding chloracne, see

Agent Orange Brief, D2. The same proposal declared that there is no
significant statistical association between exposure to a di oxin-
containing herbicide and porphyria cutanea tarda. (See 56 Fed. Reg.

11536, March 19, 1991).

This proposal was based on a recommendation of the Veterans' Advisory
Committee on Environmental Hazards. In Cctober 1991, these regul ations
were finalized and published in the Federal Register. (See 56 Fed. Reg.
52473, COctober 21, 1991).

On July 1, 1991, Secretary Derw nski announced that VA woul d propose rules
granting service-connection disability status to certain Vietnam veterans
with peripheral neuropathy, a nervous system condition that can cause
weakness, nunbness, and tingling.

How di d the Agent Orange Act of 1991 affect disability conpensation?

Among its key features, Public Law 102-4, the Agent Orange Act of 1991

codified (established in law), with mnor nodification, the presunptions
of service connection for certain diseases associated wth herbicide
exposure or military service in Vietnam that VA had recently devel oped.

Specifically, a Vietnam veteran disabled by non-Hodgkin's |ynphoms, soft
ti ssue sarcomas (with sone exceptions), or chloracne (within one year of
| eaving Vietnam is presumed to have incurred the disease while on active
duty.

In July 1992, a proposed rule inplenmenting the presunptions established by
this statute was published in the Federal Register for public comrent.

(See 57 Fed. Reg. 30707, July 10, 1992). In May 1993, the rule was
finalized and published in the Federal Register. (See 58 Fed. Reg. 29107,
May 19, 1993).

Public Law 102-4 also established a mechanism to add conditions to those
considered to be service connected. The legislation was signed by
Presi dent Bush on February 6, 1991.

What el se happened in 1992 with regard to disability conpensation?

In January 1992, proposed regul ations regardi ng the peripheral neuropathy
deci sion, based on a reconmendation of the Advisory Comittee, were
published in the Federal Register for public coment. (See 57 Fed. Reg.
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2236, January 21, 1992). These regulations were not finalized because of
the findings of the NAS. (See bel ow). For additional information
regardi ng peripheral neuropathy, see Agent Orange Brief, D5.

In 1993, the NAS released the initial findings of its review of scientific
evidence of the health effects of herbicides used in Vietnam What was
the i mpact on VA conpensation policy?

On July 27, 1993 (the day the NAS report, Veterans and Agent Orange:
Health Effects of Herbicides Used in Vietnam was released), Secretary
Brown announced that VA would recognize Hodgkin's disease and porphyria

cutanea tarda for service connection. On Septenmber 27, 1993, after
further review of the NAS report, Secretary Brown announced that multiple
myel oma and respiratory cancers would also be added to the list of
conditions presuned to be service connected based on exposure to
herbi ci des which contained dioxin. Peri pheral neuropathy was not
recogni zed as service connected because Secretary Brown concluded that a
presunption is not warranted based on existing scientific evidence. In

maki ng this determ nation, he gave great weight to the NAS report that
indicated that there was inadequate or insufficient evidence to nake a
determ nati on about the association between herbicides used in Vietnam and
the devel opnent of this condition. In view of the earlier decision on
peri pheral neuropathy, Secretary Brown asked the NAS to take a close |ook
at the evidence on this matter during its next review

The regul ations regarding Hodgkin's disease and porphyria cutanea tarda
(PCT) were published in the Federal Register as proposed rules in
Septenber 1993 ad in final form in February 1994, (See 58 Fed. Reg.
50528, Septenber 28, 1993, and 59 Fed. Reg. 5106, February 3, 1994). For
additional information regarding Hodgkin's disease, see Agent Orange
Brief, D6. For additional information regarding porphyria cutanea tarda,
see Agent Orange Brief, D7.

The regulations regarding nultiple myeloma and respiratory cancers were
published in the Federal Register as proposed rules in February 1994 and
in final in June 1994. (See 59 Fed. Reg. 5161, February 3, 1994, and 59
Fed. Reg. 29723, June 9, 1994). For additional information regarding
mul ti ple myel ona, see Agent Orange Brief, D8. For additional information
regardi ng respiratory cancers, see Agent Orange Brief, D9.

In January 1994, VA published a notice in the Federal Register that
Secretary Brown has deternmined that a presunption of service connection
based on exposure to herbicides used in Vietnamis not warranted for the
fol |l owi ng condi tions: prostate cancer, peri pheral neur opat hy,
hepatobi liary cancers, bone cancers, female reproductive cancers, renal
cancers, testicular cancer, |eukemia, abnormal sperm paraneters and
infertility, cognitive and neuropsychiatric disorders, notor/coordination
dysfunction, netabolic and digestive disorders, imune system disorders,
circulatory disorders, respiratory disorders (other than lung cancer),
nasal / nasopharyngeal cancer, skin cancer, gastrointestinal tunmors, bl adder
cancer, brain tunmors, and any other condition for which the Secretary has
not specifically determined a presunption of service connection is
warranted. (See 59 Fed. Reg. 341, January 4, 1994).
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How did the Veterans' Benefits Inprovenents Act of 1994 affect the VA
disability conmpensation program for Vietnam veterans exposed to Agent
Orange?

Li ke Public Law 102-4, the Agent Orange Act of 1991, Public Law 103-446,
the Veterans’ Benefits |Inprovenents Act of 1994, codified (established in
| aw) presunptions of service connection for certain diseases associated
with her bi ci de exposure in Vietnam that VA had recogni zed
adm ni stratively. Specifically, Public Law 103-446 codified presunptive
servi ce connection for a Vietnam veteran di sabled by (1) Hodgkin's disease
mani fested to a degree of disability of 10 percent or nore; (2) PCT
mani fested to a degree of 10 percent or nore within a year of mlitary
service in Vietnam (3) respiratory cancers manifested to a degree of 10
percent or nmore within 30 years of military service in Vietnam and (4)
nmul tiple nyel oma nani fested to a degree of 10 percent or nore.

What happened in 1996 as a result of the second NAS report? How were
conpensation regul ati ons affected?

After careful review of the NAS report, Veterans and Agent Orange: Update
1996, released March 14, 1996, Secretary Brown concluded that acute and
subacut e transient peripheral neuropathy (if manifested within one year of
exposure to an herbicide in Vietnam and resolved within tw years of

onset) and prostate cancer should be added to the list of conditions
presunmed to be service connected based on exposure to herbicides which
cont ai ned di oxin. He also concluded that an appropriate |egislative

remedy should be enacted on behal f of Vietnam veterans’ children who have
spina bifida. On May B, 1996, President Cinton and Secretary Brown
announced t hese decisions at the Wite House.

The regul ations regarding acute and subacute peripheral neuropathy and
prostate cancer were published in the Federal Register as proposed rules
in August 1996 and in final in Novenber 1996. (See 61 Fed. Reg. 41368,
August 8, 1996, and 61 Fed. Reg. 57587, Novenber 7, 1996). For additional
i nformation regardi ng peripheral neuropathy, see Agent Orange Brief, D5.
For additional information regarding prostate cancer, see Agent Orange
Brief, D10.

In August 1996, VA published a notice in the Federal Register that
Secretary Brown has deternmined that a presunption of service connection
based on exposure to herbicides used in Vietnamis not warranted for the
following conditions: hepatobiliary cancers, nasal/nasopharyngeal cancer
bone cancer, fenmle reproductive cancers, breast cancer, renal cancer,
testicular cancer, |eukem a, abnormal sperm paranmeters and infertility,
cognitive and neuropsychiatric disorders, notor/coordination dysfunction,
chronic peripheral nervous system disorders, netabolic and digestive
di sorders, imune system disorders, <circulatory disorders, respiratory
di sorders (other than certain respiratory cancers), skin cancer
gastrointestinal tunors, bladder cancer, brain tunors, and any other
condition for which the Secretary has not specifically determned a
presunpti on of service connection is warranted. (See 61 Fed. Reg. 41442,
August 8, 1996).
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On July 25, 1996, Secretary Brown sent draft |egislation to Congress that
would provide for health <care, vocational training, and a nonthly
allowance (simlar to disability conpensation) for Vietnam veterans’
children who have spina bifida, a neural tube birth defect. The
| egislation was introduced in the Senate and House of Representatives on
July 31, 1996. I n Septenber, Congress approved a sinilar version of the
spina bifida legislation with an effective date of October 1, 1997, as
part of the VA FY 1997 appropriations bill. It became Public Law 104-204
on Septenber 26, 1996, when it was signed by President Clinton.

What did VA do to inplenment the spina bifida-related provisions of the
| aw?

In May 1997, proposed rules regarding nonetary allowance and healthcare
for Vietnam veterans’ children with spina bifida were published in the

Federal Register. (See 62 Fed. Reg. 23724 and 23731, May 1, 1997). In
July 1997, the proposed rule regarding vocational training and
rehabilitation for Vietnam veterans children with spina bifida was
published in the Federal Register. (See 62 Fed. Reg. 35454, July 1,

1997). The final rules, effective October 1, 1997, were published in the
Federal Register in Septenber 1997. (See 62 Fed. Reg. 51274, 51291, and
51286, Septenber 30, 1997). For additional information regarding spina
bifida and the benefits and services available for Vietnam veterans’
children with this condition, see Agent Orange Brief, D11.

What happened in 1999 and 2000 as a result of the third (second update)
NAS report? How were conpensation regul ations affected?

On February 11, 1999, the NAS released its second update report. The
report contained no nmjor change in category of association for any
di sease category conpared to the 1996 update. The only difference from
the 1996 report was a change for urinary bladder cancer from
limted/suggestive of no association to inadequate/insufficient evidence
to deternine whether an association exists. Secretary of Veterans Affairs
West appointed a task force to review the 1998 update and ot her avail able
informati on and recomend any necessary changes in VA policy. Wil e the
NAS 1998 wupdate itself did not provide information indicating any
significant policy changes, inportant studies finalized after the NAS
revi ew deadline | ead Secretary West to act in several areas. Specifically,
he asked the NAS to do a special, expedited review of diabetes to assist
himin determ ning whether it should be added to the |ist of presunptively
recogni zed nditions. The review was expected to be released in My
2000. As the NAS was finalizing the report, another inportant study was
rel eased which delayed the release until October 11, 2000. The NAS then
reported a change in clarification for diabetes from category three to
category two. On Novenber 9, 2000, Acting Secretary Gober announced his
determnation that diabetes be included in the list of conditions
presunptively recogni zed for service connection. |nplenmenting regulations
are pending. In addition, Secretary Wst announced that statutory
authority would be sought for certain benefits and services for children
with birth defects who were born to wonmen Vietnam veterans. Legi sl ation
was enacted on Novenber 1, 2000, but nmay not be effective until Decenber
1, 2001. As was done in January 1994 and August 1996, VA published a
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notice in the Federal Register listing the conditions that the Secretary
has determ ned that a presunption of service connection based on exposure
to herbicides used in Vietnam is not warranted. The list includes the
foll owing conditions: hepatobiliary cancers, nasal/nasopharyngeal cancer,
bone cancer, breast cancer, female reproductive cancers, urinary bladder

cancer, renal cancer, testicular cancer, | eukem a, abnor mal sperm
paraneters and infertility, nmot or/ coordi nati on dysfunction, chronic
peri pheral nervous system disorders, nmetabolic and digestive disorders
(including diabetes nellitus), imune system disorders, circulatory

di sorders, respiratory disorders (other than certain respiratory cancers),
skin cancer, cognitive and neuropsychiatric disorders, gastrointestina
tumors, brain tunors, and any other condition for which the Secretary has
not specifically determned a presunption of service connection is
war r ant ed.

What happened with the Nehmer case in 19997

As noted above, in a My 1989 decision in the case of Nehmer v. U.S

Veterans’ Admi nistration, Judge Henderson, of the U S. District Court for
the Northern District of California, struck down a VA regulation, forner
38 C.F.R 8§ 3.311a(d) which had stated that scientific evidence had
failed to denponstrate a causal relationship between herbicide exposure
and any condition other than chloracne. Judge Henderson also voided all
VA denials made “under” that regul ation. In 1991, Congress enacted the
Agent Orange Act of 1991, which required VA to determne whether to
establish presunptions that certain diseases are associated wth
herbi ci de exposure. In 1993 and 1994, VA established regulatory
presunptions of service connection for several diseases, located in
38 C.F.R 88 3.307(a)(6) and 3.309(e).

Pursuant to an agreenent approved by Judge Henderson in the Nehner case,
VA was required to apply its new regulations and to readjudicate all
claims which had been denied “under” forner section 3.31la(d) (section

3.311a(d) was in effect from Septenber 1985 to May 1989). If VA awarded
benefits on readjudication, the effective date of the award would relate
back to the date of the claim which led to the voided decision. A

controversy arose in two cases where VA had awarded benefits under its
1994 regulations, but refused to make the award retroactive to the date
of a prior claimthat was denied between 1985 and 1989. VA's position
was that the prior claim had not been denied “under” forner section
3.311a(d) because the claimant had not asserted that the disability or
death was due to herbicide exposure and VA had not relied on forner
section 3.311a(d) in its prior decision

In a February 1999 deci sion, Judge Henderson ruled that VA s position was
i ncorrect. Judge Henderson stated that, if the prior claim sought
service connection for a disease which is now presunptively service
connected under VA's herbicide regulations, then the prior claim is
consi dered to have been denied under former section 3.31la(d) regardl ess
of whether the clainmant specifically alleged herbicide exposure as the
cause.

Under Judge Henderson’s decision, VA may be required to pay retroactive
benefits in cases where a disability or death is currently service
connected under 38 C.F.R 88 3.307(a)(6) and 3.309(e), and a prior claim
of service connection for the sane condition was denied between 1985 and
1989. (The Nehner decision may al so affect cases where a prior claimwas
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denied after 1989-this will be addressed in the nmeno to be provided by
C&P) . Judge Henderson did not order VA to pay any specific amount of
paynment s. Rat her, VA will have to determ ne, on a case-by-case basis,
whet her a particular claimant is entitled to retroactive benefits as a
result of the order. The Conpensation and Pension Service wll provide
speci fic guidance as to who qualifies for the retroactive benefits.

If a Vietnam veteran receives an Agent Orange Registry exam nation, does
that automatically make himor her eligible for disability conpensation?

No. Veterans who wish to be considered for disability conpensation nust
file a claimfor that benefit. Necessary forns and rel evant infornation
about the clainms' process can be obtained from a Veterans Benefits
Counsel or at the nearest VA regional office or nedical center. Many Agent
Orange Registry participants have no nedi cal probl enms what soever and never
file for conpensation.

What was the inpact on presunptive service-connection of the Septenber
2000 decision to open the Agent Orange Registry to veterans who served in
Korea in 1968-69?

Eligibility for presunptive service-connection under Public Law 102-4 is
l[imted to veterans who served in Vietnham Vet erans who served in Korea
may be eligible for conpensation wunder the regular provisions for
conpensati on.

What is the relationship between the VA disability conpensation program
and the Agent Orange Veteran Paynent Progranf

There is no connection. The Agent Orange Veteran Paynent Program was
established as a result of settlenent of a class action |awsuit brought by
Vietnam veterans and their famlies against the manufacturers of Agent
Or ange. The application forms, clains processing, eligibility criteria,

etc., of these two prograns are conpletely different. For additional
informati on about the <class action Ilawsuit and benefits from its
settlenent, see Agent Orange Brief, A2. Vi etnam veterans and their

famlies may wsh to contact an attorney (at their own expense).
Individuals with inquiries about existing clains may wish to wite to M.
Deborah Greenspan, The Feinberg G oup, 1120 20'" Street, N.W, Suite 7405,
Washi ngton, DC 20036-3437.

Where can a veteran get additional information about the VA disability
conmpensati on progranf

Additional information regarding this program is available from Veterans
Benefits Counselors at VA regional offices and nedical centers throughout
the Nation. The telephone nunbers can be found in local telephone
directories under the "U S. CGovernnment" |istings. In nost areas, callers
can use the following toll-free nunber: 1-800-827-1000. Veterans service
organi zation representatives also have considerable information on this
subj ect.
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